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BEFORE THE  

CALIFORNIA INTEGRATED WASTE MANAGEMENT BOARD 

 

In the Matter of: 
 
NORTH VALLEY COALITION OF 
CONCERNED CITIZENS, 
 
     Appellant 
 
 vs. 
 
LOS ANGELES COUNTY DEPARTMENT 
OF ENFIRONMENTAL HEALTH, as the 
Local Enforcement Agency 
 
     Respondent; 
 
BROWNING-FERRIS INDUSTRIES OF 
CALIFORNIA,  
 
     Real Party in Interest 

) 
) 
) 
) 
) 
) 
) 
)  
) 
) 
) 
) 
) 
) 
)  
) 
) 
) 
) 
) 

BOARD STAFF REPORT 
 
 
APPEAL OF DECISION BY HEARING 
PANEL OF LOS ANGELES COUNTY 
THAT THE LOS ANGELES COUNTY 
LOCAL ENFORCEMENT AGENCY 
ACTED PROPERLY IN AUTHORIZIING 
THE USE OF CONSTRUCTION AND 
DEMOLITION DEBRIS AS 
ALTERNATIVE DAILY COVER [BOARD 
AGENDA ITEM NO. 25]   
 
 
PUBLIC RESOURCES CODE § 45030 
 
Date:  February 14, 2006 
Time:  1:30 p.m. 

 
INTRODUCTION 

 The North Valley Coalition of Concerned Citizens (“NVC”), proceeding under Public 

Resources Code Section 45030,1 has appealed to the California Integrated Waste Management 

Board (the “Board”) seeking the Board’s review of the decision of the Los Angeles County Solid 

Waste Facilities Hearing Board (the “Hearing Panel”), dated December 19, 2005, that the Los 

Angeles County Department of Health Services Solid Waste Program, serving as the local 

enforcement agency for Los Angeles County (the “LEA”), properly approved the amendment of 

the Report of Disposal Site Information (“RDSI”) for the Sunshine Canyon Landfill County 

Extension (SWFP No. 19-AA-0853)  (the “Landfill”) which authorized the Landfill to utilize 
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processed construction and demolition wastes and materials (“C&D”) as alternative daily cover 

(“ADC”). 

 NVC assembled and submitted to the Board the record before the Hearing Panel 

(“Hearing Panel Record”).  NVC and the Landfill operator, Browning-Ferris Industries of 

California (“BFI” or the “Operator”),2 have submitted briefs containing arguments in support of 

their positions respecting the appeal, together with documentary evidence in the form of 

attachments or exhibits to their briefs.  The briefs are referred to herein as the “NVC Hearing 

Brief” and the “BFI Hearing Brief.”  To date, the LEA itself has not submitted any pleadings or 

evidence.  The Hearing Panel Record, the briefs of the parties, this staff report and the exhibits 

that have been submitted are available on the Board’s web site with the agenda for the Board’s 

February 14, 2006 meeting. 

 The Board staff responsible for the preparation of this staff report are: 

  Howard Levenson, Deputy Director, Permitting and Enforcement Division 
  Mark DeBie, P&E 
  Suzanne Hambleton, P& E 
  Bill Marciniak, P&E 
  Michael Bledsoe, Legal Office 
 

STATUTORY FRAMEWORK FOR APPEALS 

 If a party to an appeal before a hearing panel is not satisfied with the results of the 

hearing, it may seek the Board’s review.  Section 45030(a).  The Board then has three alternative 

responses that are relevant here: 

1. Determine not to hear the appeal if the appellant has failed to raise substantial issues 
(§ 45031(a)); 

2. Determine to accept the appeal and decide the matter on the basis of the hearing panel 
record, the parties’ written arguments, or both (§ 45031(c)); or 

3. Determine to accept the appeal and hold a hearing on the matter (§ 45031(c)). 
 

 It has been the Board’s practice in past proceedings, and it is staff’s recommendation in 

this case, that the Board first consider whether the appellant has raised substantial issues, and, if 

                                                                                                                                                                                                               

1 Unless otherwise noted, all references to statutes are to the Public Resources Code. 
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so, to hear the matter and decide it on the basis of written and oral evidence submitted to the 

Board and arguments presented to the Board at the hearing.  

 The evidence that the Board may consider in reaching its decision is limited only to 

evidence that is relevant and that, in the Board’s judgment, should be considered to effectuate 

and implement the policies of the Integrated Waste Management Act (the “IWMA,” §§ 40000 et 

seq.).  Section 45032(a).  Accordingly, the Board’s task in this hearing is to evaluate the relevant 

evidence submitted on the outstanding issues in dispute and to reach a decision that is consistent 

with, and helps carry out, the IWMA. 

 Based on the facts of the matter, the evidence before it and the applicable law, the Board 

may uphold the decision of the hearing panel or may overturn it, directing that appropriate action 

be taken by the enforcement agency (the “EA”).  Section 45032(b)(1).  The Board may take 

subsequent action itself if the EA fails to carry out the action directed by the Board.  Section 

45032(b)(2). 

 After the hearing on the appeal has been completed, the Board must deliberate to 

determine its decision.  The Board may conduct its deliberations in closed session, pursuant to an 

express exception to the State’s open meeting procedures, provided at Section 11126(c)(3) of the 

Government Code.3  In its discretion, however, the Board may elect to deliberate in public 

session.   

 It is the view of the Legal Office that deliberations such as these are best held in closed 

session.  Although bound by the evidence and the law, Board members can more freely debate 

the merits of the various claims and arguments of the parties and how best to implement the 

policies of the IWMA in closed session than they can in open session.  The presence of the 

 

2 BFI, as the owner and operator of the Landfill which is the subject of the NVC’s appeal, is a “real party in interest” 
in this matter and has standing to participate fully. 
3 “Nothing in this article [the Bagley-Keene Open Meeting Act] shall be construed to do any of the 
following:…Prohibit a state body from holding a closed session to deliberate on a decision to be reached in a 
proceeding required to be conducted pursuant to Chapter 5 [the formal hearing procedures of the Administrative 
Procedures Act (the “APA”)] or similar provisions of law.”  The Board’s hearing is conducted under the informal 
procedures of the APA (see Gov’t Code, § 11445.10, et seq.).  Section 45030(e).  Those informal procedures do not 
specify that deliberation shall occur in open court or in a public setting, hence do not conflict with the more specific 
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parties, stakeholders, members of the general public and the press during the Board’s 

deliberations could hinder the unfettered consideration of the evidence and the arguments of the 

parties.  As just one example of this, it might be difficult in public for some Board members to 

question the credibility of a witness or question the integrity of a document.  Yet, that 

questioning could be important in reaching a sound, reasoned decision. 

 If the Board reaches its decision immediately following the hearing, it may announce the 

decision at that time, subject to the preparation of a subsequent written decision.  If necessary, 

the Board may continue the hearing to entertain further argument or evidence, or may continue 

its deliberations until it can reach a decision. 

 The Board’s decision in an appeal such as this is subject to review by the Superior Court 

in an administrative mandamus proceeding.  Sections 45040, 45042. 

 

SUMMARY OF REGULATIONS GOVERNING THE USE OF ADC AT LANDFILLS 

 Soil (“compacted earthen material”) must be used as daily cover at municipal solid waste 

landfills, unless the EA and the Board have approved the use of an alternative material.  Title 27, 

California Code of Regulations, 4 Sections 20680(a), 20690.5  Under, Section 20690(b), the 

enforcement agency (“EA”) must approve the use of any type of ADC prior to its use at a 

landfill.6  Certain types of ADC have been evaluated by Board staff and determined to be 

generally acceptable alternatives to soil as daily cover when used in the manner provided in 

regulation.  The Board has specified those particular ADC types in the ADC regulations.  See 

Board Regulations, Section 20690(b)(1-11).  Those types of ADC include, for example, 

geosynthetic blankets, foam, processed green material, sludge, compost materials, and C&D.  

Board Regulations, Section 20690(b)(1, 2, 3, 4, 8, 9).  Note that, although listed as acceptable 

                                                                                                                                                                                                               

provision in the Bagley-Keene Open Meeting Act.  Indeed, the APA expressly provides that a statute applicable to a 
particular state agency prevails over a conflicting provision in the APA.  Gov’t Code, § 11415.20. 
4 Hereafter, all references to Board regulations found in Title 27 of the California Code of Regulations are described 
as “Board Regulations, Section ____.” 
5 A copy of Board Regulations, Section 20690 is attached as Board Exhibit 1. 
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when properly utilized, each individual landfill’s use of any of these specific types of ADC must 

still be approved by the EA before use.  Board Regulations, Section 20690(b). 

 For ADC types not pre-approved in the regulations there is an additional step required 

beyond obtaining the regulators’ approval – the landfill owner or operator must demonstrate that 

the use of an alternative material will satisfactorily “control vectors, fires, odors, blowing litter, 

and scavenging without presenting a threat to human health and the environment.”  Board 

Regulations, Section 20690(a)(1).  Such a demonstration project must be conducted prior to 

requesting the permanent use of the ADC material.  The request for a demonstration must be 

approved by the LEA and the Board.  

 Typically a demonstration project will be conducted for a year to ensure that the material 

is evaluated through the full range of typical climatic conditions.  At the end of the 

demonstration, the owner or operator prepares a report that can be used to support his or her 

request for ongoing use of the material as ADC if it has proved to be suitable.  Pursuant to Board 

staff guidance to EAs and operators, provided in Advisory #48 (Revised March 1998), the 

operator should amend the Report of Facility Information7 (“RFI”) and, if needed, the EA should 

amend the solid waste facilities permit to reflect the proposed use of ADC.  An application 

package for an RFI amendment should be submitted to the EA as provided in Board Regulations, 

Section 21600, including only those items in the RFI that would change if the ADC is used.  For 

ADC, this would normally include a revised description of cover operations in the Report of 

Disposal Site Information (RDSI) or Joint Technical Document (JTD) as provided in Board 

Regulations, Section 21600(b)(6).  

 

6 “Specific Requirements - All types of ADC must be approved by the EA in writing prior to use at solid waste 
landfills as consistent with Title 27, California Code of Regulations, s. 21570 through s. 21686.”  Board 
Regulations, Section 20690(b). 
7 A “Report of Facility Information” is a general term, applicable to all solid waste facilities.  An RDSI, applicable 
only at landfills, is a type of RFI. 
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 Amending the RFI may or may not require the revision of the facility’s solid waste 

facilities permit.8  An RFI amendment alone (without amending the solid waste facilities permit) 

is sufficient if the EA  makes the required findings specified in Board Regulations, Section 

21665(c), as follows: 

“(1) the proposed change is consistent with all applicable certified and/or adopted 
CEQA documents, or has been determined by the EA that the change would not 
create any adverse environmental impacts and is exempt from the requirements of 
CEQA; 
(2) the EA has deemed the proposed change acceptable and consistent with, but 
not limited to, state minimum standards pursuant to Chapter 3 of this subdivision 
or applicable minimum standards in Title 14 (commencing with section 17200), 
and including financial assurances and operating liability criteria pursuant to 
Chapter 6 of this subdivision if applicable; and 
(3) the changes do not conflict with the terms and conditions in the current 
SWFP.” 
 

 The EA must determine within 30 days from receiving the RFI amendment application 

whether to deny the request, approve the request through an RFI amendment or require that the 

request be submitted as a permit revision application.  Board Regulations, Section 21665(f).  

Once the EA makes its determination, it must then notify the operator, the Board and applicable 

Regional Water Quality Control Board within five days of making their determination.  Failure 

by the EA to act in a timely way will not result in an "automatic" approval of the request.  In that 

circumstance, the applicant could appeal the inaction of the EA to the hearing panel or hearing 

officer pursuant to Section 44307. 

 

STATEMENT OF FACTS 

 The parties have provided factual background information in their briefs.   

 

 

 

                                                                 

8 An operator of a solid waste facility may not make a “significant change in the design or operation” of the facility 
until it obtains a revised solid waste facilities permit from the EA, unless that change is already authorized under the 
existing permit.  Section 44004(a). 
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DECISION OF THE HEARING PANEL 

 The question that NVC presented to the Hearing Panel was whether the LEA acted in 

accordance with the IWMA and Board regulations when it approved9 the use of “Construction 

and Demolition Tailings” as ADC at the Landfill.  Letter from Wayde Hunter, NVC, to Ken 

Murray, LEA, dated August 20, 2005, at Hearing Panel Record, Exhibit 3, p. 159.  The Hearing 

Panel determined that the LEA’s action was in compliance with the IWMA and Board 

regulations, in that the evidence supported the LEA’s decision to approve the RDSI amendment 

without the revision of the solid waste facilities permit for the Landfill.10   Hearing Panel 

Decision, pp. 3-4, attached hereto as Board Exhibit 2. 

 

ISSUES RAISED BY NVC IN ITS APPEAL 

 In its appeal to the Board, NVC raises the following issues that relate to the decision of 

the Hearing Panel:11 

1. The ADC material the LEA approved was not, in fact, C&D, as defined in Board 
Regulations, Section 20690(b)(9)(B).  NVC Hearing Brief, p. 6.   

2. The LEA failed to assure that the operator of the Landfill had implemented a 
program, described in the RDSI, that the ADC in question would not be excessively 
contaminated by non-approved materials, as required by Board Regulations, Section 
20690(a)(11).12  NVC Hearing Brief, p. 7. 

3. In amending the RDSI, the LEA failed to consider that the use of C&D as ADC at the 
Landfill, due to the high wind conditions sometimes present at the Landfill, might 

                                                                 

9 The LEA approved an amendment of the Landfill’s RDSI on August 12, 2005, specifying that the Landfill could 
use C&D as ADC.  Letter from Gerry Villalobos, LEA, to Frank Kiesler, BFI, dated August 12, 2005; NVC Hearing 
Brief, Exhibit B1, p. 3 [p.128-129 of 307] (the second set of page numbers refers to the pagination of the electronic 
copy of the document, available on the Board’s web site).  [Note that this letter does not include copies of the 
revised pages of the RDSI which describe the allowed uses of C&D as ADC.  Those pages are included in Board 
Exhibit 7.] 
10 Board regulations allow an LEA to approve an amendment of an RDSI without requiring a revision of the SWFP 
where the proposed change is consistent with, or exempt from, the California Environmental Quality Act (“CEQA”), 
the proposed change is consistent with State Minimum Standards, and the change is not in conflict with any term or 
condition of the facility’s SWFP.  Board Regulations, Section 21665 (c)(1-3).  The Hearing Panel found the change 
in question satisfied the three criteria.   
11 NVC also argues that the Board should not hold its deliberations following this hearing in closed session.  That 
issue is not related to the issue appealed from the Hearing Panel.  It is addressed on page 2 of this staff report. 
12 As a corollary to this argument, NVC also argues that the LEA’s decision would allow “fines” from any solid 
waste facility to be used at the Landfill, whether or not the Landfill RDSI prevented contamination.  NVC Hearing 
Brief, p. 8.  NVC does not cite to any facts or evidence supporting this argument, not does it show that this issue was 
an issue before the Hearing Panel.  In those circumstances, it is not necessary for the Board to consider the argument 
in its deliberations. 
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cause a threat to human health and the environment, thus failing to comply with 
Board Regulations, Section 20690(a)(1).  NVC Hearing Brief, pp. 8-9. 

 

ANALYSIS AND ARGUMENT 

 

I.  NVC HAS RAISED SUBSTANTIAL ISSUES IN ITS APPEAL. 

 The first issue before the Board is whether NVC has raised “substantial issues” in its 

appeal.  Section 45031(a).  The phrase, “substantial issues,” is not defined in the IWMA or in 

Board regulations.  On its face, the common meaning of the words lead us to believe that the 

Legislature, in employing those words, simply meant that the matter being appealed to the Board 

has some import to the Board in carrying out its statutory duties under the IWMA, and is not a 

trivial matter, nor merely frivolous or patently without significance.   

 NVC’s appeal meets this threshold.  The three issues NVC has raised go directly to the 

meaning of the Board’s regulations respecting the use of ADC at landfills, and how EAs across 

the state should implement them. 

 

II.  CONSIDERATION OF THE MERITS OF NVC’S APPEAL 

A. The Material Used at the Landfill as ADC Was Not C&D as Defined in Board 
Regulations  

 NVC asserts that the material used as C&D at the Landfill does not meet the Board’s 

definition of “processed construction and demolition wastes and materials,” a material that may 

be used as ADC at landfills under certain circumstances.  NVC Hearing Brief, p. 6.  Board 

Regulations, Section 20690(b)(9)(B) define “processed construction and demolition wastes and 

materials” as follows: 

“Processed construction and demolition wastes and materials used as alternative 
daily cover shall be restricted to the following materials:  rock, concrete, brick, 
sand, soil, ceramics, cured asphalt, lumber and wood, wood products, roofing 
material, plastic pipe, plant material when commingled from construction work, 
and fines derived from processing the above materials.” 
 

 The gist of NVC’s argument on this point is that the LEA’s approval of C&D is flawed 

because it allowed “mixed” C&D to be used as ADC.  NVC’s focus is misdirected.  There is no 
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requirement in Board Regulations that the materials comprising C&D may not be mixed together 

before, during or after processing.  See, Board Regulations, Section 20690(b)(9)(A-D).  For 

example, brick, sand and ceramics can be processed together, then mixed with processed roofing 

material and wood, to create a material that qualifies as C&D.  Fines (small particles) resulting 

from the processing of such materials may be included in the C&D used as ADC.  Board 

Regulations, Section 20690(b)(9)(A).  Clean soil may also be added to the mixture.  Id. 

 However, it is equally clear that C&D may not be mixed with other forms of solid waste 

that are not included within the definition of C&D, and then be utilized as ADC, unless the 

operator undertakes a demonstration project to show that the material is suitable for use as ADC.  

Board Regulations, Section 20690(b).  NVC asserts that the C&D materials used at the Landfill 

are mixed with “fines” resulting from the processing of solid wastes other than materials 

qualifying as C&D.13  NVC Hearing Brief, p. 7.  If true, then the material approved by the LEA 

as C&D is not, in fact, C&D as that term is defined in the Board Regulations.  Such a material 

would be composed of materials listed as permitted components of C&D, as specified in the 

regulation, but would also include other, unpermitted materials.  Those might include anything 

that would be processed at a municipal solid waste transfer and processing station, such a paper, 

garbage, green waste, glass and metals. 

 There is ample evidence in the record to support NVC’s assertion.  According to 

testimony during the October 11, 2005 hearing before the Hearing Panel, since at least June 

2003,14 the Landfill has been accepting “storm drain catch basin debris” that has been processed 

by a “Falcon” transfer station.15  NVC Hearing Brief, Exhibit B3 (Transcript of the NVC Appeal 

Hearing before the Hearing Panel on October, 12, 2005), pp. 51-52 [p. 278 of 307].  At the 

request of the LEA, the Operator amended its RDSI in 2003 to identify the storm drain catch 

basin debris as green waste.  Id.  During a subsequent inspection at Falcon Refuse Center, the 

                                                                 

13 “[H]ere we have materials which are a literal ‘catch-all’ of just about anything from BFI’s Falcon 
facility….Nothing was presented [in the record] that assured that other materials were not processed over the same 
conveyor belt and the same screen.”  NVC Hearing Brief, p. 7. 
14 NVC Hearing Brief, Exhibit B3, p. 54 [p. 279 of 307]. 
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inspector observed that the “green waste” should be called “C&D” because that is what BFI, as 

the owner and operator of the transfer station, was calling it.  NVC Hearing Brief, Exhibit B3, p. 

52 [p. 278 of 307].  However, the “C&D” was the same material as the “green waste” that Falcon 

Refuse Center was processing, that is, storm drain catch basin debris.  NVC Hearing Brief, 

Exhibit B3, pp. 52-53 [p. 278 of 307].   

 Upon hearing this testimony, a member of the Hearing Panel inquired, “Why would 

Falcon call it C&D if it was just out of the storm drain?”  The Landfill Operator responded, “…it 

was debris basin cleanout they were processing and over time they expanded it to include 

C&D…”  NVC Hearing Brief, Exhibit B3, p. 53 [p. 278 of 307].  The Hearing Panel member 

inquired further, “So they added C&D in with the storm drain debris?”  “Correct.  Correct.”, the 

Operator replied.  NVC Hearing Brief, Exhibit B3, pp. 53 [p. 278 of 307]. 

 The Operator instituted the 2005 RDSI amendment, the amendment that NVC is 

challenging, to reflect that the material it is using as ADC is C&D.  NVC Hearing Brief, Exhibit 

B3, pp. 53 [p. 278 of 307].  The LEA approved the RDSI amendment on August 12, 2005, 

authorizing the Operator to use this material as ADC.  Letter from Gerry Villalobos, LEA, to 

Frank Kiesler, BFI, dated August 12, 2005; NVC Hearing Brief, Exhibit B1, p. 3 [p.128-129 of 

307].   

 Section 20690, with its detailed description of C&D, has been in effect in its present form 

since July 23, 2004.  “Storm drain catch basin debris” is not a permitted component of C&D, as 

defined in Section 20690(b)(9)(B).  Accordingly, the LEA erred in approving it.  Instead of 

finding that the material qualified as C&D, and thus was authorized for use under Board 

Regulations, Section 20690(b)(9),  the LEA should have required the operator to conduct a 

demonstration project under Board Regulations, Section 20690(b).      

 Subsequent observations by Board staff tend to corroborate statements made by and on 

behalf of the Operator during the October 11 hearing.   Board staff members Suzanne Hambleton 

 

15 “Falcon” refers to Falcon Refuse Center, Inc. (SWIS No. 19-AR-0302), an MSW transfer/processing station 
owned by BFI in the City of Los Angeles 
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and Bill Marciniak16 visited the Falcon Refuse Center on January 25, 2006 to observe the nature 

of the material that Falcon processes and delivers to the Landfill as ADC made from C&D.  Staff 

found that, on that particular day, the material Falcon was processing was not exclusively C&D.  

The material included substantial quantities of green waste, litter, plastic and mixed debris.   

 Two photos17 of the incoming material, awaiting processing, that are described by Falcon 

Refuse Center as “C&D” are attached as Board Exhibit 3.  The material shown is clearly not 

C&D as the term is defined in Board Regulations, Section 20690(b)(9)(B).  When the material 

has been processed, there is a substantial quantity of residual material that is not considered 

C&D.  Board Exhibit 4 shows the “C&D” material that remains as residual after processing.  

Board Exhibit 5 shows “C&D” material that has been processed, but will be run through the 

sorting process again over a one-half inch screen.  The Falcon Refuse Center representative 

accompanying Ms. Hambleton and Mr. Marciniak during their visit stated that much of the 

material delivered to the transfer station as C&D for processing comes from the LA City 

Maintenance District yards and that the fines that result from the processing are collected and 

sent to the Landfill for use as ADC.  While visiting the Landfill on January 26, 2006, Ms. 

Hambleton and Mr. Marciniak observed piles of the finished material from Falcon Refuse 

Center, destined for use as ADC at the Landfill.  See Board Exhibit 6.  After processing, the 

material looks reasonably clean (in photo no. 013, ADC processed at Falcon is on the right side 

of the picture).  Because the fines are the product resulting from processing miscellaneous solid 

waste, including numerous materials expressly prohibited in C&D, the fines are not properly 

considered C&D.  If the Landfill wishes to use this material as ADC, it must conduct a 

demonstration project as described in Board Regulations, Section 20690(b). 

 Based on the evidence before the Hearing Panel, it is Board staff’s view that the Hearing 

Panel did not have a substantial basis for concluding that the LEA had properly approved the 

 

16 Ms. Hambleton and Mr. Marciniak will be available at the Board hearing on this appeal to testify as to their 
inspection of the Falcon Refuse Center if any of the parties so desire. 
17 The photographs attached as Board Exhibits 3, 4 and 5 were taken by Suzanne Hambleton on January 26, 2006 at 
the Falcon Refuse Center.  The photographs attached as Board Exhibit 6 were taken by Suzanne Hambleton on 
January 26, 2006 at the Landfill. 
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amendment of the RDSI in that the material described as C&D in the RDSI was not, in fact, 

C&D as defined in Board Regulations, Section 20690(b)(9)(B).  Staff recommends that the 

Board overturn the Hearing Panel with respect to its decision in favor of the LEA as to this point. 

 
B. The LEA Failed To Assure That the Operator of the Landfill Had 

Implemented a Program, Described in the RDSI, That the ADC in Question 
Would Not Be Excessively Contaminated by Non-Approved Materials. 

 

 Board Regulations, Section 20690(a)(11) require that the landfill owner or operator 

“implement a program described in the Report of Disposal Site Information…to minimize 

contamination of alternative daily cover with wastes not included within the individual 

alternative daily cover material types specified [in the ADC regulations]…and wastes that would 

conflict with the performance requirements [for materials authorized for use as ADC].”   

 NVC asserts that the LEA did not require the Landfill or the Falcon Refuse Center, which 

provided ADC to the Landfill, to carry out such a program.  NVC Hearing Brief, p. 7.  We are 

unable to find any such program referenced in the materials submitted by the parties.  At the time 

of the hearing before the Hearing Panel (October – December 2005), the RDSI applicable to the 

Landfill was the amended RDSI, approved by the LEA on August 12, 2005.  Letter from Gerry 

Villalobos, LEA, to Frank Kiesler, BFI, dated August 12, 2005; NVC Hearing Brief, Exhibit B1, 

p. 3 [p.128-129 of 307].  It does not appear from the Hearing Panel Record and the documents 

submitted by the parties that the amended RDSI has been provided.18  NVC does not cite to the 

amended RDSI to provide evidence for its argument that the RDSI does not contain a program to 

preclude the contamination of C&D intended for use as ADC with other prohibited materials.  

Board staff submits the amended RDSI as Board Exhibit 7, attached hereto (the “Amended 

RDSI”).19 

                                                                 

18 Exhibit 8 in the Hearing Panel Record includes pages that appear to be drafts of the revised pages of the RDSI.  
The pages are annotated, “Pending Approval not in effect currently (9/27/05) K.M.”  The Board has included the 
Amended RDSI as Board Exhibit 7 to this staff report.  See Hearing Panel Record, Exhibit 8, pp. 694-698 of 1153. 
19 The LEA submitted the Amended RDSI to the Board under cover of its letter, dated August 18, 2005, from Gerry 
Villalobos to Mark DeBie. 
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 Among the materials submitted to the Board by the parties, we are unable to find any 

documentation of any such program to avoid contamination of the material to be used for ADC.  

The document referred to as the “current facility RDSI” in the Hearing Panel Record (Exhibit 7 

[pp. 520, et seq. or 1153]), contains no such program.  The document referred to as “a document 

of proposed revisions to the RDSI” in the Hearing Panel Record (Exhibit 8 [pp. 694-698 of 

1153]), contains no such program.  There is no such program in the Amended RDSI.  Board 

Exhibit 7.  Moreover, it is apparent from the testimony of the Operator at the October 11, 2005 

hearing before the Hearing Panel that the Operator did not know exactly what was contained in 

the material it received from the Falcon Refuse Center and used as ADC.  After the Landfill had 

amended its RDSI to allow the use of green waste as ADC, its supplier, Falcon Refuse Center, 

began processing C&D and delivering it to the Landfill as ADC.  The Operator did not know 

when it began receiving C&D instead of green waste.  Falcon had not reported its change in 

operations to the Landfill Operator.  See NVC Hearing Brief, Exhibit B3, pp. 79-81 [pp. 285 of 

307].  

 We recognize that Mr. Ken Murray, the Chief Environmental Health Specialist for the 

LEA, testified at the October 11 hearing before the Hearing Panel that he considered whether 

prohibited materials were removed from construction and demolition debris before it was 

processed at the Falcon Refuse Center, and determined that they were.  NVC Hearing Brief, 

Exhibit B3, pp. 104-106 [pp. 291-292 of 307].  However, this discussion was limited to the 

removal of hazardous materials from debris received at the transfer station.  The point NVC 

makes, and with which we concur, is that the Landfill did not have a program to limit the 

materials being processed as C&D from being contaminated with non-C&D wastes, that is, 

wastes not authorized in Board Regulations, Section 20690(b)(9)(b). 

 Based on the evidence before the Hearing Panel, it is Board staff’s view that the Hearing 

Panel did not have a substantial basis for concluding that the LEA had required the Operator to 

implement a program, described in the RDSI, to minimize contamination of the C&D with 

wastes not included within the list of materials permitted by Board Regulations, Section 
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20690(a)(11).  Staff recommends that the Board overturn the Hearing Panel with respect to its 

decision in favor of the LEA as to this point. 

. 

C. The LEA Considered Whether the Use of C&D as ADC at the Landfill, Due 
to the High Wind Conditions Sometimes Present at the Landfill, Might Cause 
a Threat to Human Health and the Environment, and Determined That It 
Would Not Cause Such a Threat.   

 

 The Board’s regulations governing the use of ADC contain a series of general 

requirements applicable to all uses of ADC (subdivision (a) of Section 20690) and a series of 

specific requirements applicable to the use of particular materials as ADC (subdivision (b) of 

Section 20690).  See Board Regulations, Section 20690.  The first of those general requirements 

provides that: 

“Alternative materials…for daily cover…may be approved by the EA with 
concurrence by the CIWMB if the owner or operator demonstrates that the 
alternative material…controls vectors, fires, odors, blowing litter, and scavenging 
without presenting a threat to human health and the environment.”  Board 
Regulations, Section 20690(a)(1). 
 

The second general requirement provides, in part, that: 

“Alternative daily cover…shall be placed over the entire working face at the end 
of each operating day or at more frequent intervals to control vectors, fires, odors, 
blowing litter, and scavenging without presenting a threat to human health and the 
environment.”  Board Regulations, Section 20690(a)(2). 
 

 As noted by NVC (NVC Hearing Brief, p. 9), even when a specifically authorized ADC 

material is used for which no demonstration project is necessary, the specific materials must be 

used in accord with the provisions of subdivision (a) of Section 20690.  Board Regulations, 

Section 20690(b).  Thus, the use of geosynthetic fabric, foam products, processed green material, 

C&D, shredded tires or other named ADC types are permitted only when they can be used in the 

manner specified in subdivision (a), and in particular, subdivisions (a)(1) and (a)(2).  If the ADC 

type, although listed, does not serve to “control vectors, fires, odors, blowing litter, and 
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scavenging without presenting a threat to human health and the environment,” the operator may 

not use it.  Board Regulations, Section 20690(a)(2). 

 It appears there is consensus that the Landfill is situated in a windy location.  NVC 

Hearing Brief Exhibit B3, p. 105 [p. 291 of 307].  There is evidence in the record that the LEA 

considered the windy nature of the location and the potential that the use of C&D as ADC might 

cause a threat to human health and the environment.  At the October 11, 2005 hearing before the 

Hearing Panel, Mr. Ken Murray, the Chief Environmental Health Specialist for the LEA, 

testified that, before approving the use of C&D as ADC at the Landfill, he evaluated whether the 

dust suppression program at the Landfill was effective, and concluded that it was.  NVC Hearing 

Brief, Exhibit B3, p. 105 [p. 291 of 307]. 

 Based on this testimony, it is Board staff’s view that the Hearing Panel had a substantial 

basis for concluding that the LEA properly determined that the use of ADC at the Landfill would 

not cause a threat to human health and the environment due to the windy conditions often present 

at the Landfill.  Staff recommends that the Board uphold the Hearing Panel with respect to its 

decision in favor of the LEA as to this point.  

 

III.  CONSIDERATION OF WHETHER THE LEA PROPERLY REGULATED THE 
USE OF ADC AT THE LANDFILL 
 

 Above, we have addressed those of the issues raised by NVC in its Hearing Brief that 

pertain to the decision of the Hearing Panel.  NVC raised one other relevant issue in its notice of 

appeal to the Board that we wish to present to the Board for its consideration.  It is appropriate 

for staff to raise this issue on its own since the Board, in deciding this appeal, may consider any 

relevant evidence that it believes should be considered to effectuate and implement the policies 

of the IWMA.  Section 45032(a). 

 In its letter notifying the Board of its appeal, NVC states that one of its claims of LEA 

error was that the LEA failed to require a proper amendment of the Landfill’s RDSI before it 

approved the use the C&D.  Letter from Kelley T. Smith, attorney for NVC, to Michael Bledsoe, 

attorney for the Board, dated December 30, 2005, p. 1, attached hereto as Board Exhibit 8.   As 
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we have described above, the EA must approve any use of ADC before an operator commences 

its use by approving an amendment of the RDSI and, if necessary, by revising the landfill’s solid 

waste facilities permit.  Board Regulations, Sections 20690(b), 21600, 21665.  In the case of the 

Landfill, the Operator did not apply for, and the LEA did not require, the amendment of the 

Landfill’s RDSI before the Landfill used C&D as ADC.  Mr. William Marciniak, a Board staff 

member, conducted an inspection of the Landfill on April 1, 2005.  (A copy of the Board’s Site 

Inspection Report, dated April 1, 2005, under cover of a letter from Suzanne Hambleton, Board 

staff, to Ken Murray, LEA, dated April 28, 2005, is attached as Board Exhibit 9.)  Mr. Marciniak 

found that the Landfill was accepting and utilizing as ADC a mixture of green waste and 

construction and demolition materials tailings.  The C&D materials were thought to have been 

processed at the Falcon Refuse Center.  However, the then-current RDSI allowed only 

geosynthetic blankets and processed green waste as ADC at the Landfill.  Mr. Marciniak noted 

this as a violation in his Site Inspection Report.  Board Exhibit 9, p. 2.   

 After the LEA received the Board’s Site Inspection Report, the Operator began an effort 

to amend the RDSI to authorize the Landfill to utilize C&D as ADC.  The LEA approved the 

amendment to the RDSI on August 12, 2005.20  Yet, the Landfill had been accepting material 

purported to be C&D since at least April 2005, according to the Site Inspection Report, and since 

some unspecified number of years earlier, according to testimony by Mr. Frank Kiesler, a 

representative of the Operator, during the Hearing Panel’s October 11, 2005 hearing.  NVC 

Hearing Brief, Exhibit B3, pp. 80-81[285 of 307].  The LEA did not direct the Landfill Operator 

to stop using C&D as ADC until July 19, 2005.  Letter from Gerry Villalobos, LEA, to Frank 

Kiesler, operator, dated July 19, 2005.  Hearing Panel Record, Exhibit 3, p. 201 of 1153. 

 In light of these facts, it is apparent that the Operator used as ADC the material it claimed 

was C&D without having obtained the necessary approval from the LEA.  However, because that 

argument has not been raised by NVC in its appeal to the Board and was not part of the Hearing 

 

20 Letter from Gerry Villalobos, LEA, to Frank Kiesler, BFI, dated August 12, 2005.  NVC Hearing Brief, Exhibit 
B1, p. 3 [p.128 of 307].   
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Panel’s decision, it would not be appropriate for the Board to base its decision in this matter on 

that particular shortcoming.  However, if the Board, on another basis or bases, determines to 

overturn the decision of the LEA, it would be appropriate for the Board to direct that the LEA 

require an appropriate amendment of the RDSI before allowing the Operator to use any new 

ADC materials, beyond those approved in the RDSI.   

 

CONCLUSION 

 For the reasons stated above, and on the basis of the evidence submitted to the Board, 

staff recommends that the Board overturn the decision of the Hearing Panel on the following 

specific grounds: 

1. The C&D material presently in use as ADC at the Landfill does not, and did not at the 
times relevant to NVC’s appeal to the Hearing Panel, meet the requirements for C&D 
as defined in Board Regulations, Section 20690(b)(9)(B), namely, it contained and 
contains solid waste other than “rock, concrete, brick, sand, soil, ceramics, cured 
asphalt, lumber and wood, wood products, roofing material, plastic pipe, plant 
material when commingled from construction work, and fines derived from 
processing the above materials.”  

 
2. The RDSI amendment that the LEA approved which authorized the Landfill to utilize 

C&D as ADC did not contain a program that would help prevent the contamination of 
the C&D to be used as ADC with wastes not allowed to be used as C&D. 

 
 
 
Respectfully submitted, 
 
 

 ____________________ 
 Michael L. Bledsoe, Staff Counsel 
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LIST OF EXHIBITS 
 

1. Section 20690, Title 27, California Code of Regulations 
2. Hearing Panel Decision, dated December 19, 2005 
3. Copies of Photos 
4. Copies of Photos 
5. Copies of Photos 
6. Copies of Photos 
7. Revised RDSI, dated August 18, 2005 
8. Notice of Appeal by NVC, dated December 30, 2005 
9. State Inspection Report, dated April 1, 2005 (together with cover letter dated April 

28, 2005) 
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(916) 442-2019 
WWW.THESMITHFIRM.COM 

 

                                                

 
December 30, 2005 

 
 
BY HAND AND EMAIL 
 
California Integrated Waste Management Board 
Attn: Michael Bledsoe, Legal Branch 
1001 I Street 
Sacramento, CA 95814 
 
RE:  APPEAL OF HEARING PANEL DECISION ON LOS ANGELES COUNTY LEA’S 

APPROVED USE OF MIXED-WASTE FINES AS ALTERNATIVE DAILY COVER 
AT THE SUNSHINE CANYON LANDFILL 

 
Dear Mr. Bledsoe: 
  
 I write representing the North Valley Coalition. Pursuant to Public Resources Code §45030, 
the Coalition hereby appeals to the California Integrated Waste Management Board (“CIWMB”) 
the decision of the Los Angeles County Solid Waste Hearing Panel regarding the approval of 
materials used as daily cover by Browning Ferris Industries (“BFI”) at the Sunshine Canyon 
landfill in Los Angeles County. 
 

The question before the appeals board was simple: Did the Los Angeles County local 
enforcement agency (“LEA”) properly approve “fines” from a mixed waste processing facility 
for use as alternative daily cover (“ADC”) at the Sunshine Canyon Landfill? 
 
 A 2-1 decision by the hearing panel approved the LEA’s decision.1 But the Coalition 
appeals that decision, contending that: 1) the material approved does not meet the state’s 
requirements for ADC use; 2) the LEA failed to require proper amendments to the landfill’s 
Report of Disposal Site Information; 3) the LEA’s action conflicted with requirements, including 
traffic studies, of the facility permit and environmental documentation; and 4) that unique site 
conditions mandate special consideration by the LEA..  
 

Too many parties intentionally look the other way—including the LEA—when it comes to 
“alternative daily cover.” The use of mixed waste fines as ADC clearly creates conditions for 
abuses. These abuses are important. Small particles of who-knows-what, carried by gale force 
winds off the surface of Sunshine Canyon to the nearby inhabitants and park users, raise real 
health concerns that the LEA’s casual approval process fails to address.  

 
1 The NVC formally protested appointment of one of the panel members before the hearing, contending that as a 
former employee of BFI, he was biased. 



 
The evidence before the hearing panel 
 
 The hearing panel met twice to hear the Coalition’s appeal of the LEA’s action, first on 
October 11, 2005 and then on December 14, 2005. A transcript of the first hearing was prepared, 
but not the second hearing. The hearing panel issued a written decision received by NVC’s 
counsel on December 22, 2005. 
 
 The only evidence submitted by the LEA to support its decision its letter authorizing the use 
of the material as ADC. Although the hearing panel requested written substantiation for its 
decision from the LEA, none was provided. 
 
 The hearing panel chair, Mike Mohajer, voted to overturn the LEA decision for failure to 
justify its action, pointing to, among other things, inconsistencies with traffic study figures in 
permit conditions and environmental documentation, disposal figures and tonnages. 
 
 The testimony of BFI officials clearly indicates that the ADC materials were accepted from 
the Falcon Recovery Facility—a BFI mixed waste processing facility, according to CIWMB 
records. The mixed-waste materials run over a single screening process. The fines from that 
screen process are two sizes: the larger size is landfilled, the smaller size is spread over Sunshine 
Canyon Landfill as ADC. 
 
 Thus particle size is the only difference between garbage and ADC from the Falcon 
Recovery Facility’s “C&D” processing. 
 
 Such material is not allowable as ADC. In adopting regulations providing for the use of 
“C&D” fines, the CIWMB clearly anticipated such abuse. The CIWMB should use this occasion 
to end it. 
 
Regulation of ADC materials 
 
 Materials allowed to be used as alternative daily cover are strictly spelled out in state 
regulations. The Los Angeles County LEA was sloppy in identifying the materials involved, a 
common regulatory problem. 
 
 For example, the Los Angeles County LEA was confused in 2003, when BFI brought “storm 
drain catch basin debris” to the landfill for ADC use. See Hearing Transcript of October 11, 
2005, testimony of BFI’s Sharon F. Rubalcava, page 51, lines 22-23. 2 
 
 The LEA failed to understand the state regulation allowing green waste as ADC. The 
regulation is quite specific; 27 CCR §20690(a)(11)(3) prescribes the use of “Processed Green 
Material,” as allowable ADC: 

                                                 
2 “Appeal Hearing for Approval of the Use of Construction and Demolition Material as Alternative Daily Cover at 
the Sunshine Canyon Landfill,” Tuesday, October 11, 2005, 9:00 a.m. Further references will be to the “October 11 
Hearing Transcript.” 
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“(A) For the purposes of this section, processed green material means any plant material 
that is either separated at the point of generation, or separated at a centralized facility 
that employs methods to minimize contamination. Green material includes, but is not 
limited to, yard trimmings, untreated wood wastes, paper products, and natural fiber 
products. Green material does not include treated wood waste, mixed demolition or 
mixed construction debris, manure and plant waste from the food processing industry, 
alone or blended with soil…  
 
(B) Green material used for alternative daily cover shall be processed prior to being 
applied to the working face unless the green material to be used as alternative daily 
cover already meets the grain size specifications…” (Emphasis added.) 

 
 The material wasn’t green waste; it wasn’t processed. Note that the regulations take close 
heed of the potential for contamination by other materials in those materials used as ADC. 
 

The LEA’s mistake in 2003 is now recognized. State inspectors straightened the LEA 
out. October 11 Hearing Transcript, 52:19-23. Clearly, BFI had been consciously abusing the 
“green waste” definition of ADC. Hearing Transcript, October 11, 2005, 53:2-17. 
 
 Such abuse is not an isolated incident; it is prevalent throughout the landfill industry in 
California. Understanding why this is so requires understanding the motives of the dump 
operators. 
 
History of ADC abuses 
 
 With the advent of greater recycling activity, including composting programs, promoted by 
California’s 1989 Integrated Waste Management Act (Sher, AB 939), the use of “green waste” 
as daily landfill cover was increasingly promoted by the landfill industry as “alternative daily 
cover” (“ADC”). 
 
 This green-waste ADC was often self-hauled or municipally collected garden and lawn 
waste simply dumped in the landfill unprocessed, eliminating more expensive processing needed 
to create marketable compost.  
 

The landfill companies urged the state to “count” such “alternative daily cover” toward the 
landfill disposal reductions required of cities and counties under AB 939. 
 
 The CIWMB initially developed regulations setting a cap on the percentage of ADC that 
could “count” toward the state recycling goals. 
 
 The landfill industry solicited the state legislature to allow all green-waste ADC to “count” 
toward the disposal reduction goals. In Assembly Bill 1647 (Bustamante), passed in 1996, these 
powerful interests got their way. 
 
 But since then they have found another benefit. 
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According to a 2002 investigation by the CIWMB, landfills are increasingly confusing 

garbage, ADC and other materials in accounting what’s dumped.3 
 

The result is a big savings to landfills and a big loss to the state, not only in the revenue used 
to police California garbage operations and landfills, but also to the state policy of encouraging 
less use of landfill space. 

 
According to the CIWMB, the percentage of ADC dumped in California had grown to 15 

percent of all disposal by the year 2000, or 4,968,485 tons—almost five million tons of what was 
disposed in California landfills. 

 
According to the CIWMB investigation of the problem, some landfills claimed ADC to be 

as much as 54 percent of their disposal. 
 

By calling landfilled materials “ADC,” the landfill industry evaded paying the state’s $1.34 
per ton “tipping fee” on disposed tonnage. That year the landfill industry avoided paying $6.7 
million to the state for such programs as school recycling education, landfill safety enforcement 
and pollution remediation. 
 
 It should be no surprise, therefore, that the complicated rules governing ADC were bent by 
BFI’s use of C&D/“storm drain catch basin debris” at Sunshine Canyon Landfill. 
 

Indeed, BFI’s Falcon transfer facility apparently falsely reported the material shipped to 
Sunshine Canyon as ADC, as highlighted in the prior hearing. Hearing Transcript, October 11, 
2005, 81:7-82:13, also 126:15-128:17. Sunshine Canyon joined in playing the “name game,” 
apparently calling the material ADC as a means to “dispose” of extra waste in the landfill, 
without it counting toward daily disposal limits. 
 
Mixed waste fines are not ADC 
 
 As with the 2003 approval, the LEA’s August, 2005 approval of Sunshine Canyon 
Landfill’s use of fines from the Falcon mixed waste processing facility fails to correspond to the 
strict requirements for ADC use. 
 
 Categorically exempting construction and demolition debris from the case-by-case 
evaluation otherwise required for ADC use, the state regulations specify which materials may be 
used in ADC from C&D waste: 
 

“Processed construction and demolition wastes and materials used as alternative 
daily cover shall be restricted to the following materials: rock, concrete, brick, 
sand, soil, ceramics, cured asphalt, lumber and wood, wood products, roofing 
material, plastic pipe, plant material when commingled from construction work, 

                                                 
3 CIWMB Board Meeting, June 17-18, 2003, agenda item 13, 
www.ciwmb.ca.gov/agendas/mtgdocs/2003/06/00011899.doc
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and fines derived from processing the above materials.” 27 CCR 
§20690(b)(9)(B). 
 

Note that nowhere in that discrete list of restricted materials does “mixed” C&D appear: 
“…rock, concrete, brick, sand, soil, ceramics, cured asphalt, lumber and wood, wood products, 
roofing material, plastic pipe, plant material when commingled from construction work, and 
fines…” Nothing there about “mixed” C&D.4 

 
The reference in the regulation to “fines” means fines “derived from processing the above 

materials.” That is, those materials, already segregated, then processed, producing “fines,” may 
be used.   

 
Instead here we have materials which are a literal “catch-all” of just about anything from 

BFI’s Falcon facility. There is nothing in the record to show that the LEA assured that the C&D 
materials were separated before being crushed together. Nothing was presented that assured that 
other materials were not processed over the same conveyor belt and the same screen. 
 
The LEA failed to provide RDSI documentation of ADC contamination program 
 
 The LEA failed to require that the Falcon Recovery Facility or the Sunshine Canyon 
Landfill complied with regulations intended to assure proper use of ADC. 
 
 The LEA failed to require compliance with 27 CCR 20690(11): 
 

“The owner or operator shall implement a program described in the Report of 
Disposal Site Information as required by section 21600(b)(6) to minimize conta-
mination of alternative daily cover with wastes not included within the individual 
alternative daily cover material types specified in subdivision (b) of this section 
and wastes that would conflict with the performance requirements of ¶(a)(2).” 

 
 The LEA provided no documentation at the review hearing indicating that BFI conformed to 
this requirement. Indeed, BFI officials stated that the Falcon Recovery Facility simply dumps 
materials on its tipping floor and sends them up a single conveyor line and over a single screen, 
which produces the “fines.” 
 

Without assuring that non-approved materials are kept off the conveyor and screen, there is 
simply no way that the LEA can look at a pile of fines and determine their composition. 
 

As evidenced in the hearing panel’s record, various other materials were included in waste 
used as ADC which were not categorically approved under the ADC regulations, including 
asbestos. 

 

                                                 
4 The reference of 27 CCR §20690(a)(11)(3), expressly prohibiting “mixed demolition or mixed construction 
debris,” also argues against any implied approval of mixed waste for ADC.  
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The common-sense knowledge of existence of asbestos in the mixed C&D wastestream is 
conceded by BFI. October 11 Hearing Transcript, 88:3-8. (“…people realize it does come in, so 
it’s inspected.”) 

 
The presence of other materials in the C&D used at Sunshine Canyon is also clear from the 

record, where it is noted that on August 30, 2005 “several piles of construction demolition fines 
use[d] as ADC was observed to be contaminated with litter.” October 11 Hearing Transcript, 
121:22-25. 

 
Clearly, the record already provides substantial evidence that contamination is mixed in with 

the materials provided as ADC at the Sunshine Canyon Landfill. 
 

Without showing protection from contamination, the LEA’s action to approve the use of 
mixed waste fines from the Falcon facility was not based on sufficient information.5 Indeed, the 
information that is available provides patent proof that the mixed material does not qualify as 
ADC under the state’s regulations.  

 
The LEA would improperly allow ADC “fines” from any facility 
 
 Furthermore, the LEA’s decision would allow Sunshine Canyon Landfill to indiscriminately 
accept mixed waste “fines” from any facility. Any waste processing facility would be allowed to 
send fines to Sunshine Canyon Landfill, with or without a RDSI plan for preventing 
contamination of the ADC. 
 
 This is clearly a prescription for ADC abuse. “Fines” from waste processing are indistin-
guishable. They might come from hazardous waste screening, for all that the Los Angeles 
County LEA would know. 
 
 The LEA approval should have been limited to specific materials from specific facilities. 
Those facilities providing the ADC should be required to provide RDSI amendments which 
detail how the ADC is being produced, and how any contamination is kept out. 
 
The LEA failed to consider site-specific wind factors 
 
 A fundamental failure of the Los Angeles County LEA was its disregard of clear and 
substantial evidence of extremely high “Santa Ana” wind conditions at Sunshine Canyon 
Landfill. Those wind conditions militate site-specific considerations of the proposed ADC by the 
LEA. This consideration was not given, thereby violating the overarching mandate to the LEA 
for approving ADC, pursuant to 27 CCR 20690(a)(1): 
 

“Alternative materials of alternative thickness for daily cover (other than at least 
six inches of earthen material) for municipal solid waste landfill units may be 
approved by the EA with concurrence by the CIWMB, if the owner or operator 
demonstrates that the alternative material and thickness control vectors, fires, 

                                                 
5 The LEA never saw inspection logs for the Falcon facility. Hearing Transcript, October 11, 2005, 106:6-8. 

 6



odors, blowing litter, and scavenging without presenting a threat to human health 
and the environment.” (Emphasis added.) 

 
 Even if the mixed waste fines were allowed categorically under 27 CCR 20690(b), they 
must still conform to the requirement of subdivision (a) of that section: 
 

“Site specific demonstration projects are not required for the following materials 
used as specified and in accordance with subdivision (a) of this section.” 
(Emphasis added.) 

 
 The undisputed gale force winds over Sunshine Canyon create “a threat to human health and 
the environment” that must be at least evaluated by the LEA in its decision to allow “fines” 
composed of whatsoever to cover the landfill each day. 6 

 
Conclusion 

 
The prior abuses of ADC by the landfill operator are directly relevant here. It is too easy for 

BFI to start slipping non-approved materials into the “fines,” as it did in 2003, or for the Falcon 
facility, or any other facility, to change the stuff blended in with the material; and it is too easy 
for the LEA to again fail to notice. 
 

Mixed waste “fines” are not ADC, and should not be allowed to be used as such by the Los 
Angeles County LEA. The CIWMB is urged vacate the LEA’s approval. 

 
Respectfully submitted. 

 
 
 
 

Sincerely, 
 
 

KELLY T. SMITH 
 
 

 

                                                 
6 The LEA agrees with the Coalition that the area is very windy. October 11 Hearing Transcript, 105:6-7. 
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